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INTRODUCTION
At the time of his tragic accident, Quelino Ojeda Jimenez was a twenty-year-old Mexican migrant laborer who had been engaged in construction work in the United States for four years. While working on a roof in Chicago, Quelino fell backwards and plummeted over twenty feet to the ground below. Comatose for three days, he awoke at Advocate Christ Hospital, nearly quadriplegic and reliant on a ventilator in order to breathe. Although the hospital treated him for four months, it could not seek reimbursement for the ongoing medical care because of Quelino's undocumented immigration status. Shortly before Christmas, without notifying the Mexican Consulate or obtaining Quelino's consent, the hospital ushered him onto a private plane and flew him to a hospital in Mexico that lacked the equipment required to sustain his life. 1 After languishing for more than a year in a rural hospital in Mexico that was ill equipped to handle his needs, twenty-one-year-old Quelino Ojeda Jimenez passed away on January 1, 2012. 2 Charlie Deeyu is a twenty-eight-year-old Burmese migrant worker who found himself chained to a hospital bed in Thailand after a severe work injury on a construction site left him immobilized and in need of treatment. According to the Thai immigration authorities, Deeyu's immigration status warranted that he be shackled to his hospital bed as a flight risk, notwithstanding that the work injury had left him immobilized. 3 Maria Sanchez was being prepped for surgery at the University of Texas Medical Branch's John Sealy Hospital to remove a banana-sized tumor that was causing loss of movement in her limbs when she was suddenly discharged and told to "go to Mexico. Throughout the world, migrant workers perform the most hazardous work for the lowest wages. 5 However, when migrant workers or their family members are injured or become seriously ill and require ongoing medical treatment, they find themselves at the intersection of two unforgiving regimes: immigration and health care. In the United States, hospitals that receive federal Medicare funding are required to provide emergency treatment regardless of immigration status. 6 However, once an undocumented patient is stabilized, the federal government ceases to pay for ongoing necessary medical care in hospitals or in rehabilitation facilities. 7 Congress's decision to deny reimbursement to hospitals and nursing homes for treatment of undocumented patients has left a dangerous void between the moral and human rights-based duty to care for the sick and the economic pressure to avoid costly ongoing treatment for patients that are not able to afford it or to qualify for governmental reimbursement programs. 8 In an effort to save costs, and within the broader context of the privatization of immigration regulation and increasing immigration enforcement by local actors, many public and private hospitals take it on themselves to enforce the nation's immigration laws by deporting desperately ill immigrants directly from their hospital beds. 9 In this new frontier of privatized immigration enforcement, hospitals act unilaterally or in concert with private transport companies to deport seriously ill or catastrophically injured migrants.
When viewed from an immigration perspective, the undocumented immigrant in need of medical care is often characterized as a lawbreaker, and the hospital's private deportation is seen as returning the migrant to the position he would have been in had he not broken the law and entered the United States without permission. Viewed from a healthcare perspective, the prevailing focus is on the unjust cost to the hospital and taxpayer, with the migrant's claim to medical treatment seemingly detached from the gritty reality that he was injured or became ill while working in the host country. The immigrant is viewed as an "outsider" who belongs in his home country and, instead, unreasonably demands costly treatment abroad.
While the practice of medical repatriation, or the extrajudicial deportation of seriously ill immigrants directly by hospitals, had been largely unknown and undertheorized until recently, in the past few years, a number of scholars have focused upon the legal and ethical issues raised by this practice. 10 However, medical repatriation has most often been analyzed in isolation as an example of an anomalous are precluded from purchasing health care insurance pursuant to the Patient Protection and Affordable Care Act, 42 U.S.C. § 18081(a)(1) (2011).
9. This practice is most often termed either "medical repatriation," "hospital repatriation," or "medical deportation." Although there are some patients that seek to be repatriated to their native countries, my focus in this article is on the cases that involve forced or coerced medical repatriations. 
noting that immigration and Medicaid reforms over the past decade have created a de facto regulatory framework in which repatriation has become an attractive solution for hospitals faced with increasing costs of uncompensated medical care for uninsured noncitizens and arguing for a regulatory framework that would protect undocumented workers' rights).
unlawful or unethical action undertaken by hospitals, rather than as a predictable, if horrifying, extension of a legal regime that treats migrant labor as disposable.
In this Article, I examine the relationship between the private deportation of migrant workers by hospitals with broader themes of globalization, undocumented labor migration, and increasing privatization of immigration enforcement functions. I also examine the practice of medical repatriation as an example of the broader need for a human rights-based approach to migration and particularly to the treatment of undocumented workers. I seek to explore the interconnectedness between migration patterns that are based on the demand in industrialized countries for workers to engage in low-paid, hazardous work and the way in which the migrant workforce is perceived as not being entitled to basic human rights protections. By utilizing a human rights-based framework, I critique the practice of medical repatriations. In contrasting the humanitarian aspects of the United States' approach to protecting victims of human trafficking with the punitive approach taken towards migrant laborers, I attempt to deconstruct the widely held belief, as expressed in laws and policies, that the United States or other countries that rely on migrant workers owe nothing in return for the labor that is provided.
I. DEFINING THE SCOPE AND FREQUENCY OF MEDICAL REPATRIATIONS
Because the practice of medical repatriation takes place in the shadows without any governmental regulation, it is impossible to know exactly how many patients are unwillingly deported by U.S. hospitals. 11 However, for the past year, faculty and students at Seton Hall University School of Law's Center for Social Justice have been documenting attempted and actual cases of coerced or nonconsensual deportations by hospitals throughout the United States. The evidence collected to date clearly establishes that medical repatriations are occurring with alarming frequency in publicly and privately owned hospitals across the United States. 12 For example, there have been 11 . In a New York Times series on medical repatriation, Deborah Sontag characterized the practice as "little-known but apparently widespread" noting that " [m] edical repatriations are happening with varying frequency, and varying degrees of patient consent, from state to state and hospital to hospital. No government agency or advocacy group keeps track of these cases, and it is difficult to quantify them. reported cases of patients being unwillingly repatriated from hospitals in New York, 13 Michigan, 14 New Jersey, 15 Maryland, 16 Arizona, 17 Illinois, 18 and Florida 19 to Mexico, Guatemala, Honduras, and other countries. 20 In some instances, hospitals exert undue pressure on families of critically injured immigrants, threatening to remove their loved ones from the country with or without their permission. 21 Even in cases in which the immigrant patient has long-standing ties to the United States and might be eligible for lawful immigration status, hospitals have threatened imminent removal and failed to advise as to the immigration options available or the consequences of removal. 22 21. For example, a federally funded public hospital in Arizona repatriated a nineteenyear-old gunshot victim to Mexico, immediately after surgery and against the wishes of her family. She arrived in Mexico in poor condition and died the next day from septic shock. See Case of Anonymous (on file with author) (name omitted for privacy).
22. Id. In this case, the young woman had resided in the United States since she was one-year-old and had a close relative with lawful permanent resident status. Pursuant to U.S. immigration law, she might have qualified for family-based immigration or discretionary relief from removal. See, e.g., Immigration and Nationality Act, 8 U.S.C. § 1153(a) (2011) (providing for visas for particular family-based immigrants); 8 U.S.C. 1229(b) (allowing for the cancellation of removal and adjustment of status of certain nonpermanent residents).
acted against the family's wishes, flew a critically injured immigrant to Guatemala, and left him on the tarmac. 23 While most of the forced or coerced repatriations involve patients that lack lawful immigration status, lawful permanent residents have also been subjected to this practice. For example, in one case, a nineteen-year-old U.S. lawful permanent resident was critically injured in a car accident in Arizona. Even though the young man was comatose and had a severe infection, the hospital repatriated him to Mexico because he had not been a lawful permanent resident for long enough to qualify for Medicaid funding in Arizona. 24 The vast majority of these forced or coerced repatriations take place quietly and privately without intervention from immigration authorities or the courts. In the only known case that involved a legal challenge to the practice, the hospital circumvented federal supremacy over immigration matters and obtained an order authorizing forced repatriation from a state court. 25 During the pendency of an appeal by the guardian, and after the court-ordered briefing, the hospital forced the brain-damaged migrant worker onto a private plane and flew him to a hospital in Guatemala that could not treat brain injuries. 26 Because the hospital in Guatemala was unable to provide him the care he needed, he was quickly discharged to the care of his elderly mother. He now lives with her in a one-room hilltop house in a remote village, where he is bedridden and suffers from frequent seizures. 27 Throughout numerous similar stories, common themes arise. Immigrants who survive, or the family members of those who do not, describe their loved ones being ushered out of hospitals through back 23. The hospital in Nevada transported a patient, who had been hit by a car and had severe spinal injuries, to Guatemala against his family's wishes and without arranging for transfer to another medical facility. An air ambulance took him to the Guatemala City airport, where the patient's family met him on the tarmac and then transported him via taxicab to a local hospital. He died shortly after his return. Case of Alberto D., documented by the Ctr. for Soc. Justice (on file with author).
24. Due to differences in state funding schemes, the young man's parents were able to bring their son back for treatment in California. He returned from Mexico comatose and with potentially fatal septic shock, but within eighteen days after being admitted to the California hospital, he emerged from his coma, was transferred to a rehabilitation center and ultimately discharged to his lawful permanent resident family in the U.S. Nessel, supra note 10, at 1752-53. doors meant for garbage, under the cover of darkness. In addition to the accounts of hospitals deporting seriously ill or catastrophically injured immigrants, hospitals are also increasingly refusing to treat immigrants because of their immigration status and ineligibility for health care benefits. For example, a hospital in Maryland went to court to have a guardian appointed in order to override a family's wishes and to disconnect the life-sustaining feeding tube of a Rwandan woman. 28 Although the hospital denied that the woman's immigration status played a role in the decision to disconnect the feeding tube, the guardian remarked, in explaining to the six adult children why their wishes were being overridden, that "feeding tubes are not a part of [Rwandan] culture." 29 The United States is not alone in treating migrants and their families as expendable and in failing to provide basic life-sustaining treatments to migrants. For example, immigration authorities in the United Kingdom came under public scrutiny after deporting a terminally ill woman who had resided in Wales for four years to Ghana, notwithstanding that life-sustaining treatment would not be available for her there. 30 She died two months later. 31 Although the act was described in the media as "atrocious barbarism," the immigration authorities maintained that the United Kingdom could not offer health care to people with no legal rights to remain in Britain solely because similar treatment would not be available in their own country. 32 35 For example, the federal immigration agency rejected a permanent residency application for a French family that had lived in Montreal for five years, alleging that their eight-year-old daughter with cerebral palsy would be an "excessive burden" on the state's social services. 36 Thankfully, after media attention and public and political pressure, the federal and provincial immigration agencies reached an agreement to allow the family to remain in Canada as permanent residents. 37 In another Canadian case arising in the province of New Brunswick, a Korean family sought permanent residency after living and running a business in Canada for over seven years. The family was placed in deportation proceedings after the immigration service found that the youngest son's epilepsy and autism might pose a burden on the state, despite that the boy was home schooled and did not require expensive medication, and that his hospital care costs over the past four years 6736(10)61975-7/fulltext (noting "[a]ny country that purports to uphold human rights and look after its vulnerable people has a duty to ensure that required prevention and treatment is given to all").
34. Immigration and Refugee Protection Act, S.C. 2003, c. 27 sec. 38(1)(c) (Can.). Under Canadian immigration law, "excessive demand" is defined as a demand on health or social services for which the anticipated costs, "would likely exceed average Canadian per capita health services and social services costs" over a period of five (or in certain circumstances ten) consecutive years immediately following the most recent medical examination required under the regulations; or "a demand on health services or social services that would add to existing waiting lists and would increase the rate of mortality and morbidity in Canada as a result of an inability to provide timely services to Canadian citizens or permanent residents. were estimated at only $1,000. 38 The federal immigration service ultimately rescinded its deportation order after a massive public outcry against the decision and a commitment from the province of New Brunswick to cover all health costs for the boy. 39 Finally, in a recent Canadian Federal Court of Appeals decision, a unanimous panel upheld the denial of life-sustaining health care to an immigrant woman who had lived and worked in Canada since 1999, but, due to her illness, could no longer work or pay for her medical care on her own. 40 In rejecting the claim that excluding the seriously ill longterm resident from health care was arbitrary and therefore inconsistent with principles of fundamental justice, the court did not mince words in highlighting the underlying policy and practical issues at stake. As the judge explained: I see nothing arbitrary in denying financial coverage for health care to persons who have chosen to enter and remain in Canada illegally. To grant such coverage to those persons would make Canada a health-care safehaven for all who require health care and health care services. There is nothing fundamentally unjust in refusing to create such a situation. 41 This global unwillingness to provide necessary medical care to immigrants is often justified based on the cost that would be associated with treatment. While this theme seems to resonate with the public, the exorbitant cost associated with detention of migrants does not appear to be a subject of concern, 42 even though studies have shown that alternatives to detention would save taxpayer dollars and be more effective. 43 What appears to be unique about the extrajudicial medical repatriations occurring in the United States is that they are being carried out directly by hospitals and private transport companies, rather than by immigration authorities. As two of the Canadian examples above illustrate, the public was able to express outrage when the federal deportation orders became public, and the families were able to pursue compassionate immigration relief or a rescission of the deportation order. In contrast, when private actors carry out medical repatriations, there is no transparency or governmental oversight or avenue for appeal. As explored below, the case of medical repatriations serve as a stark example of the dangers in the increased privatization of immigration enforcement.
See

II. PRIVATIZATION OF IMMIGRATION ENFORCEMENT FUNCTIONS
In the United States, pursuant to the "plenary power doctrine," the power to regulate immigration is entrusted to the federal government, rather than to the individual states. 44 Moreover, within the federal government, this power is exclusively vested with the political branches of the government-the executive and legislative-and the judicial branch possesses a very limited power of review. 45 The Supremacy DETENTION (2010) [C] ongress to executive officers; and in such a case, as in all others, in which a statute gives a discretionary power to an officer, to be exercised by him upon his own opinion of certain facts, he is made the sole and exclusive judge of the existence of those facts, and no other tribunal, unless expressly authorized by law to do so, is at liberty to re-examine or controvert the sufficiency of the evidence on which he acted." Ekiu v. United States, 142 U.S. 651, 660 (1892); accord Ping v. United States, 130 U.S. 581, 603-04, 609 (1889) ("That the government of the United States, through the action of the legislative department, can exclude aliens from its territory is a proposition which we do not think open to controversy. Jurisdiction over its own territory to that extent is an incident of every independent nation. It is a part of its independence. If it could not exclude aliens it would Clause of the U.S. Constitution provides that federal laws are supreme to state laws. Accordingly, "[i]n every such case [where state law conflicts with federal law], the act of Congress, or the treaty, is supreme; and the law of the state, though enacted in the exercise of powers not controverted, must yield to it." 46 Notwithstanding the supremacy of the federal government's power to regulate immigration, individual states increasingly have become involved in enforcing immigration laws. In some instances, this has been due to congressional legislation that opened the door to cooperation between states and the federal immigration authorities in working to enforce immigration laws. 47 However, independent of any federal government regulation, and at times in conflict with existing laws and regulations, individual states and municipalities are enacting laws and be to that extent subject to the control of another power . . . Whether a proper consideration by our government of its previous laws, or a proper respect for the nation whose subjects are affected by its action, ought to have qualified its inhibition and made it applicable only to persons departing from the country after the passage of the act, are not questions for judicial determination. If there be any just ground of complaint on the part of China, it must be made to the political department of our government, which is alone competent to act upon the subject."); Ting v. United States, 149 U.S. 698, 730 (1893) ("The order of deportation is not a punishment for crime. It is not a banishment, in the sense in which that word is often applied to the expulsion of a citizen from his country by way of punishment. It is but a method of enforcing the return to his own country of an alien who has not complied with the conditions upon the performance of which the government of the nation, acting within its constitutional authority and through the proper departments, has determined that his continuing to reside here shall depend. He has not, therefore, been deprived of life, liberty or property without due process of law; and the provisions of the [C]onstitution, securing the right of trial by jury, and prohibiting unreasonable searches and seizures and cruel and unusual punishments, have no application.").
46. Gibbons v. Ogden, 22 U.S. 1, 211 (1824). 47. As reported by the UN Special Rapporteur on Migrant Rights, while migration is a federal matter, Immigration and Customs Enforcement (ICE) is actively seeking the assistance of state and local law enforcement in carrying out its enforcement of immigration law. Pursuant to federal law, ICE is permitted to enter into agreements with state and local law enforcement agencies through voluntary programs that allow designated officers to carry out immigration law enforcement functions. These state and local law enforcement agencies enter into a memorandum of understanding (MOU) or a memorandum of agreement (MOA) that outlines the scope and limitation of their authority. According to ICE, over 21,485 law enforcement officers nationwide are participating in this program, and more than forty municipal, county, and state agencies have applied. ordinances to limit the rights of immigrants and curtail immigration across their borders. 48 The federal government has an important interest in maintaining federal control over immigration regulation. This interest is evidenced by the expense and time the United States is allocating in litigation against Arizona's anti-immigration laws. 49 As illustrated by the proliferation of anti-immigration laws and ordinances being proposed in particular states, if immigration regulation is not an exclusive function of the federal government, there will be no uniformity in immigration laws or policies and discrimination and civil rights violations against immigrants will be rampant. 50 48. See infra notes 49-50 and accompanying text. Examples of municipal ordinances attempting to curtail immigration also abound, including the cities of Hazleton, Pennsylvania (rental tenants must have proof of legal residence and occupancy licenses in order to rent; landlords who rent to undocumented workers will be fined; business licenses are denied to those who employ undocumented workers), Valley Park, Montana (employers who fail to use E-Verify [a system that allows employers to determine the eligibility of their workers to work in the United States] will be fined), Farmers Branch, Texas (ordinance fines landlords who rent to undocumented workers), and Fremont, Nebraska (like the ordinance in Hazelton, PA, this ordinance allows for fines for both landlords and businesses that either employ or rent to undocumented workers). In addition to the shift in the power to regulate immigration from the federal to state and local governments, immigration enforcement has been delegated to private actors in many ways over recent years. 51 For example, the Department of Homeland Security (DHS) contracted with Blackwater USA, which became notorious for its military actions and killing of civilians in Iraq, 52 provided to undocumented patients to ask whether patients are U.S. citizens before providing care. Non-citizens unable to provide a Green Card or other proof of legal status would have to be fingerprinted or photographed by the hospital, and this information would be made available to ICE officials, who could initiate deportations. Undocumented patients would also be required to disclose their employers, who then would be required to pay for their employees' care. The bill also prohibited hospitals from providing most types of medical treatment, unless the care was needed to 'protect the health and safety' of U.S. citizens. The American Hospital Association and other medical industry groups lobbied fiercely against this bill, with the result that the bill was soundly defeated, 331 to 88. Id. at 798-99. Phan notes that "[w]hen hospitals do deny care based on immigration status, they are doing so voluntarily for financial reasons, rather than being compelled by private enforcement laws to do so." Id. at 799.
52. Although investigators concluded that security guards employed by Blackwater, USA had indiscriminately fired on unarmed civilians in an unjustified attack near a crowded traffic circle on September 16, 2007, resulting in the death of seventeen Iraqis and Perhaps the best example of the privatization of immigration enforcement is the dramatic rise in detention facilities that are run by private corporations. 54 The question then is whether the shift in immigration enforcement from the federal government to the state, locality, workplace, or even hospital room simultaneously is insulating the state and undermining transparency while compromising the guarantee of basic human rights for migrant workers. Privatization of immigration regulation has been widely criticized because it undermines domestic constitutional protections. 55 54. See Koulish, supra note 53, at 477 (using Blackwater's role in enforcing the U.S.-Mexico border as an example to argue that immigration law is providing an infrastructure for the privatization of an undemocratic domestic war on terror). As Koulish notes, while the privatization of immigration detention is not new, " [w] hat is new is the expansiveness of privatization after 9/11 and its use in establishing a social control apparatus ostensibly for non-citizens but which is applicable to citizens . . . In the aftermath of 9/11, the private prison industry has once again experienced a boom as national security has been involved to sweep up and jail an unprecedented number of immigrants. Immigrants are currently the fastest growing segment of the prison population in the U.S. today." Id. 55. See Koulish, supra note 53, at 471-73 (noting that the privatization of immigration control removes many forms of oversight and redress). For example, many constitutional norms, such as the right to due process, do not apply to private contractors. Private delegated to a private company, the government can still be held responsible for human rights abuses. 56 Unlike delegation of authority to private companies in other settings, such as detention, DHS has not explicitly delegated immigration enforcement to hospitals or to private transport companies. Rather, hospitals have deputized themselves to engage in deportations as a method of reducing long-term-care costs. Hospitals then delegate their obligation to provide medical treatment to private transport companies that engage in de facto deportations. 57 Notwithstanding the lack of explicit delegation of a traditional governmental function, the government may-and must-be held accountable for its failure to exercise due diligence to protect against known human rights violations by private actors.
In a typical medical repatriation scenario, the hospital calls the Immigration and Customs Enforcement (ICE) division of DHS and requests that ICE place the undocumented immigrant in removal proceedings. ICE usually fails to respond to such calls from hospitals. 58 If ICE were to respond and place the person in detention and removal proceedings, it would have to assume the costs of health care, as well as the liability for failure to provide proper health care. 59 Deporting contractors are also not considered "state actors" for purposes of 42 U.S.C. § 1983 "under color of law" liability. As Koulish points out, by using private contractors, the executive branch can further limit congressional oversight on immigration policy. For instance, when the executive hires contractors for immigration enforcement or detention, Congress' access to these contracts is limited. Further, private companies are not required to divulge information requested by Congress or the public; they are less rule-bound than public entities and make decisions behind closed doors. Finally, they are not subject to the notice and comment provisions of the Administrative Procedures Act (APA seriously ill immigrants that may die after deportation would also garner negative publicity for ICE. As a result, seriously ill immigrants without criminal convictions or other negative histories are not a high priority for ICE for removal from the United States. 60 For the aforementioned reasons, there is no incentive for ICE to become involved in the removal of seriously ill immigrants. 61 By taking there is a substantial range in the availability of medical services at detention facilities in the United States, the consistent absence of oversight or a system to monitor adherence to medical protocols often prevents detainees from receiving needed health care); US: Immigration Detention Practices Endanger Health, Life, DET. WATCH NETWORK, (Dec. 7, 2007), http://www.detentionwatchnetwork.org/node/495 (outlining the failure of facilities that detain immigrants with HIV to consistently deliver antiretroviral medications, conduct necessary laboratory tests, ensure continuity of care or confidentiality or protection from discrimination, and arguing that existing guidelines fail to meet national and international standards of appropriate care); CBS News: Detention in America, (CBS television broadcast Feb. 11, 2009), available at http://www.cbsnews.com/stories/2008/05/09/60minutes/ main4083279.shtml (concluding that the number of immigrant deaths in detention reveals a pattern of "poor medical judgments, faulty administrative practices, sloppy paperwork, lost medical records and very dangerous staffing levels"). ICE's treatment of detained immigrants in need of medical care has also resulted in litigation. See Press Release, ACLU, ACLU Sues U.S. Immigration Officials and For-Profit Corrections Corporation Over Grossly Deficient Healthcare, (June 13, 2007), available at http://www.aclu.org/immigrantsrights/aclu-sues-us-immigration-officials-and-profit-corrections-corporation-over-grossly (announcing ACLU litigation against a San Diego private detention facility, alleging that chronically severe overcrowding places detainees' health and safety at risk, is unconstitutional, and has led to violence).
60. An ICE policy guidance memorandum states that it is the "[R]esponsibility of [Office of Detention and Removal Operations] staff to use judicious discretion in identifying and responding to meritorious health related cases in which detention may not be in the best interest of U.S. Immigration and Customs Enforcement (ICE) . . . Field officers are not only authorized . . . to exercise discretion . . . but are expected to do so . . . ." The memorandum articulates reasons for discretion, including (1) compassion and humanitarian concern; (2) reducing catastrophic health care costs; and (3) maximizing impact on enforcement and removal by not detaining aliens who are unable to complete the removal process because of their severe illness. Memorandum from John P. Torres Undocumented immigrants with serious health needs thus find themselves in a situation in which no entity has any interest in assuming responsibility for them. Hospitals and rehabilitation centers know that they will not be reimbursed for costly, needed treatment. The federal agency charged with regulating immigration has nothing to gain by immersing itself in this controversial arena. U.S. consulates from the immigrant's home country may also be reluctant to assume responsibility if the national needs medical care that cannot be accessed in the home country.
In addition to the lack of incentive for hospitals to provide ongoing treatment or for appropriate governmental entities to become involved, the reality is that there are no viable sanctions for hospitals that resort to private deportations. 62 In the only known litigation brought against a hospital to challenge the practice of medical repatriation, a jury found the hospital not liable for allegations of false imprisonment by a severely brain-damaged migrant laborer that claimed the hospital forced him, against his will, on a private plane and flew him to a hospital in Guatemala that could not treat him. 63 All too often, the combination of desperate immigrants and a lack of governmental oversight or accountability results in exploitation by unscrupulous private actors, either operating independently or in a contractual capacity for government entities. ). The state appellate court ruled that the lower state court that ordered the immigrant's repatriation from the hospital lacked subject matter jurisdiction because it was preempted by federal jurisdiction over immigration regulation. Id.; see also Nessel, supra note 25, at 3 (explaining that notwithstanding the court's ruling that the hospital's action was unlawful, the jury in a subsequent damages case nevertheless found that the hospital's action was not "unreasonable and unwarranted under the circumstances" as required under Florida law for the tort of false imprisonment).
exploitation include the networks of individuals engaged in human trafficking and labor exploitation. 64 It comes as no surprise then that the void created by the lack of funding for services or accountability for unlawful private medical repatriations has led to a profit-making business in private repatriations. 65 Given the lack of accountability under domestic law, an approach that focuses instead on the basic dignities that are guaranteed to all human beings under international human rights law offers an alternative perspective, with the potential to broaden the debate beyond issues of immigration status or costs. However, as explored below, while such a human rights-based approach helps to redefine the problem, the doctrine's deference to sovereignty and its focus on the role of the state, rather than the individual, may pose significant limitations to protection. Moreover, the limitations of both domestic law and the international human rights regime suggest that truly addressing the moral dilemma posed by private deportations of injured or ill migrants would require a deeper examination of the value accorded to migrant labor and the factors that influence migration, both in the home country and the receiving country.
III. THE VALUE AND LIMITATIONS OF APPLYING AN INTERNATIONAL HUMAN RIGHTS-BASED FRAMEWORK TO THE PRACTICE OF FORCED OR COERCED MEDICAL REPATRIATIONS
Hospitals that repatriate seriously ill or injured migrants justify their actions on the exorbitant costs associated with ongoing treatment and the lack of federal reimbursement for services rendered to immigrants that do not qualify for aid. 66 To the extent that the public is "The workers, poor men from the Thai countryside, took on crushing debt to pay exorbitant recruiting fees, about $9,500 to $21,000. After they arrived in America, according to the indictment, their passports were taken and they were set up in shoddy housing and told that if they complained or fled they would be fired, arrested or deported. even aware of the situation, the same sentiments about costs and unlawful immigration status tend to be echoed. 67 At the same time, from a human rights perspective, the immigrant's most basic guaranteed human rights, including the rights to life, due process in expulsion, health, freedom from discrimination, and family integrity, are in jeopardy. This disconnect between the basic human rights that are at stake and immigration and health care regimes that do not provide for legal immigration status or access to health care for migrants that live and work within the nation reflects the gulf that exists between domestic law and human rights norms when migration is at issue. A human rights-based approach to medical repatriation offers a very different prism that steps away from cost or immigration status and instead examines basic dignities and the role of the state.
Under international human rights law, the United States is bound by a number of international treaties, conventions, and norms. The Universal Declaration on Human Rights (UDHR) guarantees a right to life and to health. 68 The International Covenant on Civil and Political Rights (ICCPR) commits its signatories to respect the civil and political rights of individuals, including the rights to life, freedom from inhuman or degrading treatment or punishment, liberty and security of the person, equality before the law, and freedoms of privacy, religion, opinion, expression, association, and peaceful assembly. 69 The International Convention to End Racial Discrimination (ICERD) seeks both to end racial discrimination in all its forms and to promote understanding among all races. 70 Signatories must not discriminate on the basis of race or sponsor or defend racism, and must prohibit race discrimination within their borders. 71 Finally, the Convention on the Rights of Persons with Disabilities (CRPD) seeks to protect the rights and dignity of all persons with disabilities. 72 Signatories must promote, protect, and ensure the full enjoyment of human rights and equality under the law of all disabled persons. 73 The United States, as signatories to the UDHR, the ICCPR, the ICERD, and the newly signed CRPD, is legally bound by the provisions and must endeavor to protect the human rights of all peoples within its borders. 74 Medical repatriation also implicates multiple human rights protected by the Charter of the Organization of American States and reflected in its Declaration and Convention. 75 For example, from a human rights perspective, when hospitals in the United States involuntarily send migrant patients to their native countries, the hospitals are effectively engaging in extrajudicial deportations 76 that are in violation of the right to a fair trial and due process established in the Declaration. 77 In the United States, only the federal government has the power to make deportation decisions. 78 Immigrants in such removal proceedings are guaranteed basic due process protections, including a hearing before an immigration judge 79 at which the government carries "the burden of establishing by clear and convincing evidence that . . . the alien is deportable," 80 notice of the right to appeal the decision; 81 an opportunity to move the immigration judge to reconsider; 82 an opportunity to seek discretionary relief of removal; 83 and an opportunity to obtain habeas review of the decision not to consider waiver of deportation. 84 As the Inter-American Court on Human Rights has held in interpreting the obligations of all member states in the Organization of American States to uphold the rights guaranteed by the American Declaration on the Rights and Duties of Man, "the due process of law guarantee must be observed in the administrative process and in any other procedure whose decisions may affect the rights of persons." 85 At the most basic level, when hospitals in the United States forcibly repatriate seriously ill or injured immigrants, their actions violate the immigrant patients' rights to liberty and personal security. For example, as noted above, in several cases, immigrants with severe injuries such as head and spinal injuries and paralysis were repatriated by hospitals in several states either without consent-and despite objections from family members and community advocates-or subject to coercion and pressure by hospital staff. 86 When patients are transferred to inadequate facilities or merely dropped off without 86. For example, in the case of Enrique L., hospital representatives misrepresented a patient's condition in order to obtain consent of family members in Guatemala. Case of Enrique L., supra note 15. In the case of Luis Jimenez, notwithstanding the court's order that the hospital respond to the guardian's opposition to the repatriation order, the hospital acted immediately to repatriate an immigrant with severe brain trauma to a hospital that could not provide appropriate treatment. Sontag, supra note 17. See also Sontag, supra note 11 (recounting the case of Antonio de Jesús Torres, parents of a nineteen-year-old lawful permanent resident in a coma were pressured into consenting to their son's repatriation to Mexico).
transfer to another facility 87 and subsequently die due to lack of vital care, they are deprived of their right to life.
In addition, Article I of the American Declaration on the Rights and Duties of Man not only protects from death, but it also guarantees the right to live a dignified life. In interpreting this right, the InterAmerican Court has held that it incorporates not only the right of every human being not to be deprived of his life arbitrarily . . . [but also the right not to be] prevented from having access to the conditions that guarantee a dignified existence. States have the obligation to guarantee the creation of the conditions required in order that violations of this basic right do not occur and, in particular, the duty to prevent its agents from violating it. 88 Utilizing a human rights framework for cases of medical repatriation addresses the way in which this practice violates not just the basic rights of the patient but also the dignity of the family. For example, in cases where patients are unable to consent or make informed decisions about their own health care due to mental or physical incapacitation or age, their family members are often called on to provide such consent. When hospitals in the United States repatriate incapacitated or underage immigrants in contravention of the family's wishes, the practice of medical repatriation violates the patient's and family's right to protection of the family. Any forced or coerced medical repatriations that separate family members also violate the right to family unity. These violations are dramatically illustrated by the closing of the Grady Dialysis Center in Atlanta, Georgia, where long-time residents of the United States were coerced into separating from immediate family in the United States and repatriating to Mexico in hopes of receiving life-sustaining dialysis. 89. See Nessel, supra note 10, at 1741 (recounting the story of a ten year-resident of the United States that agreed to be transferred to Mexico along with her eight-year-old U.S. citizen son, but leaving behind her husband of fifteen years and their fourteen-yearold son, who remained behind to earn money for her dialysis treatments); see also Precautionary Measures Granted by the IACHR during 2010, PM 385-09, http://www.cidh.oas.org/medidas/2010.eng.htm (order on Jan. 29, 2010 granting precautionary measures to thirty-one undocumented immigrants whose dialysis treatments at Grady Memorial Hospital were scheduled to be terminated).
Migrants are also denied the right to health when hospitals or private transportation companies deny them access to adequate healthcare within the United States and forcibly transport them to facilities in other countries that cannot provide the required care. 90 According to the American Medical Association Council on Ethical and Judicial Affairs (CEJA), "millions of legal and illegal noncitizen immigrants are potentially at risk of being unsafely discharged across U.S. borders." 91 Alarmed by the moral and ethical implications of cases involving forced or coerced medical repatriations, the CEJA has taken the position that "[p]hysicians should not discharge a patient to an environment in which the patient's health could reasonably be expected to deteriorate simply because of inadequate resources at the intended destination." 92 Forced or coerced medical repatriations also violate a person's right to equality before the law because migrants are being denied their rights to life and preservation of health, based solely on their immigration and economic status. Only seriously ill or injured immigrants without the means to pay their own healthcare costs are victims of these risky transfers to overseas facilities, which jeopardize their health and well-being. Significantly 94. The Inter-American Court has stressed the vulnerable situation of migrants who are subject to ethnic prejudices, xenophobia and racism, which makes it difficult for them to integrate into society and leads to their human rights being violated with impunity and In addition to treaty-based norms, jurisprudence and advisory opinions from the Inter-American Commission (and Court) on Human Rights and the European Court on Human Rights interpreting the right to be free from extrajudicial deportation and the rights to health and life impose a duty on the United States. 95 
IV. STATE ACCOUNTABILITY FOR FORCED OR COERCED MEDICAL REPATRIATIONS
From an international human rights perspective, the most challenging aspect of establishing liability in the case of forced or coerced medical repatriations lies in establishing that the United States, rather than individual hospitals or transportation companies, is responsible. It is a well-established principle under international human rights law that a state cannot insulate itself from liability for human rights abuses by stepping back and allowing private actors to violate an individual's human rights. 96 (1987) ("As a source of international law, custom refers to conduct or knowing abstention from conduct, of members of a society which is part of the legal order of that society. To become a binding rule of international law, a custom must be a practice that states follow and deem to be a legal obligation. . . . The United States Supreme Court has ruled that customary international law is 'part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction . . . .'"). This customary international insulate itself from acts of torture if private actors carry them out with the state's acquiescence. 97 Similarly, many states have interpreted the Refugee Convention to bar persecution by nonstate actors as long as the government is unwilling or unable to control the private actor. 98 In this section, I explore theories for holding the United States responsible for the forced or coerced medical repatriations that are occurring.
Under international human rights law, a state is required to "respect, protect and promote" human rights. 99 99. The Universal Declaration of Human Rights (UDHR) calls for "every individual and every organ of society" to respect, protect and promote human rights. UDHR, supra note 68, at pmbl. Moreover, the United Nations posits that human rights include both rights and obligations: "[s]tates assume obligations and duties under international law to respect, to protect and to fulfill human rights. The obligation to respect means that States must refrain from interfering with or curtailing the enjoyment of human rights. The obligation to protect requires States to protect individuals and groups against human rights abuses. The obligation to fulfil [sic] means that States must take positive action to facilitate the enjoyment of basic human rights." U.N. Office of the High Comm'r for H.R., What are Human Rights?, http://www.ohchr.org/en/issues/Pages/WhatareHumanRights.aspx (last visited Jan. 27, 2012).
imposes an obligation on states to exercise due diligence to ensure that its human rights obligations are upheld. 100 Pursuant to the Inter-American Court of Human Rights decision in Velásquez Rodríguez, each state has "a legal duty to take reasonable steps to prevent human rights violations and to use the means at its disposal to carry out a serious investigation of violations committed within its jurisdiction, to identify those responsible, to impose the appropriate punishment and to ensure the victim adequate compensation." 101 Here, the failure of the United States to act with the due diligence required to protect the rights of those subject to medical repatriation by hospitals holds it responsible for the resulting human rights violations. 102 As articulated by the Inter-American Court on Human Rights in Velasquez,
[a]n illegal act which violates human rights and which is initially not directly imputable to a state (for example, because it is the act of a private person or because the person responsible has not been identified) can lead to international responsibility of the state, not because of the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as required by the Convention. 103 100. Inter-American Court of Human Rights jurisprudence has held that "[a]n illegal act which violates human rights and which is initially not directly imputable to a State (for example, because it is the act of a private person or because the person responsible has not been identified) can lead to international responsibility of the State, not because of the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as required by the Convention. Specifically, as explored in greater detail below, by failing to enact laws and policies that sufficiently protect patients' rights, by inadequately enforcing those laws that do exist, and by failing to provide adequate remedies to victims of this egregious practice, the United States has arguably created an environment in which medical repatriations occur with impunity.
In the case of medical repatriations, not only are patients denied access to healthcare in the United States, they are frequently transferred to countries that cannot provide the required level of care. 104 Pursuant to international human rights law, any time a country becomes a party to an international treaty, it assumes a duty to respect, protect, and fulfill human rights. 105 In cases involving the right to health, the duty to respect human rights requires the state to refrain from denying or limiting equal access to health services for all persons, including undocumented immigrants. 106 The duty to protect includes a duty on states to adopt legislation ensuring equal access to health care provided by third parties. 107 Similarly, the duty 104. Dr. Steven Larson, a migrant health expert, described repatriation as "pretty much a death sentence in some of these cases . . . I've seen patients bundled onto the plane and out of the country, and once that person is out of sight, he's out of mind." Sontag, supra bligations to protect include, inter alia . . . to ensure that privatization of the health sector does not constitute a threat to the availability, accessibility, acceptability and quality of health facilities, goods and services . . . and to ensure that medical practitioners and other health professionals meet appropriate standards of education, skill and ethical codes of conduct. States are also obliged to . . . prevent third parties from coercing women to undergo traditional practices, e.g. female genital mutilation; and to take measures to protect all vulnerable or marginalized groups to fulfill human rights obligations should be interpreted to require states to adopt appropriate legislative, administrative, budgetary, judicial, and other measures towards the full realization of the right to health. 108 Finally, the state's duties include taking measures to prevent third parties from interfering with these rights. 109 The United States has enacted a health care regime that violates even the most basic protections for immigrants under international human rights law. 110 Specifically, the United States provides inadequate funding, places harsh restrictions on states and hospitals that treat immigrants, and fails to properly monitor international discharges, resulting in an unregulated and underfunded grey zone that fosters nonconsensual medical repatriations. 111 For example, while the United States requires federally funded hospitals to provide emergency medical treatment to all patients regardless of their immigration status, 112 federal law only allows for reimbursement of certain types of emergency care for undocumented immigrants. 113 Moreover, in most jurisdictions, once patients are provided with critical care and stabilized, in most jurisdictions, there is no federal reimbursement available for nonemergency treatment of undocumented patients. 114 The United of society, in particular women, children, adolescents and older persons, in the light of gender-based expressions of violence. States should also ensure that third parties do not limit people's access to health-related information and services.").
108. Id. at ¶ 36 (clarifying that "[t]he obligation to fulfill requires States parties, inter alia, to give sufficient recognition to the right to health in the national political and legal systems, preferably by way of legislative implementation, and to adopt a national health policy with a detailed plan for realizing the right to health. . . . Further obligations include the provision of a public, private or mixed health insurance system which is affordable for all . . . ."). 110. For example, the United States' restriction on funding long-term health care needs of all immigrants except those that have been lawful permanent residents for over five years may be in contravention of Article 5(iv) of the ICERD, supra note 70 (guaranteeing the right to public health to everyone without regard to national origin), and Article 25(1) of the UDHR, supra note 68 (guaranteeing that "[e]veryone has the right to a standard of living adequate for the health and well-being of himself and his family, including food, clothing, housing and medical care and necessary social services").
111. Currently, no federal or state laws directly address this issue. See Wolpin, supra note 10, at 152. States' failure to provide adequate funding for the serious health care needs of undocumented and many lawful permanent resident immigrants 115 has resulted in a gap in human rights protection and an environment in which some hospitals repatriate immigrants with seeming impunity.
In addition, the United States has failed to adequately mandate reporting for hospitals engaged in international discharges 116 or to provide appropriate remedies for victims of this egregious practice. Under federal law, the only remedy available to individuals who suffer personal harm as a result of a hospital's violation of the law is to commence a civil action against the hospital to obtain those damages available for personal injury under the law of the state in which the hospital is located. 117 However, filing a personal injury suit is nearly impossible for most patients who have been extrajudicially deported because of their inability to reenter the country to obtain counsel and to access the experts needed to prepare a successful case. 118 In addition, for the families of deceased victims like the nineteen-year-old girl who died after a medical repatriation to Mexico, 119 a civil suit is no consolation, especially when the situation could have been prevented in the first place.
Furthermore, the failure of the United States to exercise "due diligence" occurs in a context in which the United States is independently aware of the ongoing practice and is turning a blind eye to it. 120 A state is responsible for the actions of private parties when a violation of an individual's rights occurs "with the support or acquiescence of the government, or when the state has allowed the act to take place without taking measures to prevent it or punish those responsible." 121 Here, ICE has urged its officers to exercise their discretion not to initiate removal proceedings when "the existence of extreme disease or impairment . . . makes . . . removal highly unlikely." 122 However, consulates report that U.S. government officials from DHS, and even members of Congress, have pressured them to release the travel documents that are required for repatriation of patients who have not consented to their transfer and who, upon further investigation, were not stable enough for transfer. 123 Consequently, in what constitutes a clear violation of the Declaration, the U.S. government is acquiescing to the practice and ignoring its legal responsibility to protect the health and due process rights of immigrants. Under international human rights law, the United States has an obligation to affirmatively protect the human rights of all individuals within its national territory, 124 regardless of their immigration status. 125 Human rights law presents an opportunity for moving the debate over medical repatriation away from its current focus on cost to the hospitals and the unlawful immigrant status of the patients. It opens the debate to include discussion of the basic human rights that are owed to all people, regardless of immigration status. It also provides a potential mechanism for holding the state accountable for what might otherwise be seen as anomalous bad acts by hospitals or private transportation companies. However, human rights law, like international law in general, continues to suffer from an overarching deference to the state on issues such as immigration policy that implicate notions of sovereignty. As one scholar has noted:
[i]nternational law has not developed a language that is able to address the personal interests that are affected whenever the state bases its claims on sovereignty territorial form. As a result, whenever the state presents an issue-such as immigration-as an urgent threat to its territorial sovereignty, international law falls back on the classic legal discourse designed to address interstate violence, which merely emphasizes the integrity of territorial boundaries, and in which personal interests remain inarticulable. 126 
V. WHAT DOES THE CASE STUDY OF MEDICAL REPATRIATIONS TELL US ABOUT GLOBALIZATION AND MIGRATION OF UNDOCUMENTED WORKERS?
The graphic depiction of injured migrant laborers being ushered out of hospitals under cover of darkness through back doors intended for garbage disposal, speaks volumes to the need for more humane immigration and health care regimes and the dangers inherent in privatization of governmental functions. But on a broader level, the practice of medical repatriation is symptomatic of a global regime that dehumanizes migrant workers on many levels. In the case of Mexican migrants, these forced or coerced medical repatriations conjure up disturbing similarities to the so-called "voluntary repatriation" program of the 1930s. 127 At that time, in an effort to return U.S. jobs to "true Americans," the government forcibly repatriated approximately one million persons of Mexican descent, including U.S. citizens. 128 American migrants-are once again being coerced into leaving the United States for economic reasons. As in the Great Depression Mexican migration program, the repatriations of today are carried out by local agencies, and little public attention is garnered. 129 Migrant workers in the United States have aptly been referred to as "indispensable, disposable workers." 130 The inherent contradiction in treating indispensable workers as if they were disposable is reflected in domestic labor and immigration laws in the United States. After the U.S. Supreme Court's ruling in Hoffman Plastic Compounds v. NLRB, 131 undocumented workers that seek redress for violation of their guaranteed labor rights have found themselves with rights, but no remedies. 132 Just as there are no remedies for violations of labor laws for undocumented workers, there is no cure when undocumented migrants suffer serious injuries or illnesses.
Under U.S. immigration law, the large pool of undocumented immigrants is placed within categories with only a few subgroups deemed worthy of protection principally as "victims," and the majority relegated to the "disposable worker" category. 133 For example, under current U.S. immigration law, certain subgroups of laborers or migrants are eligible for lawful immigration status because they are perceived as victims who have been exploited at the hands of traffickers, employers, 129. In the 1930s "local agencies, saddled with mounting relief and unemployment problems, used a variety of methods to rid themselves of 'Mexicans': persuasion, coaxing, incentive, and unauthorized coercion. Special railroad trains were made available, with fare at least to the Mexican border prepaid; and people were often rounded up by local agencies to fill carloads of human cargo. In an atmosphere of pressing emergency, little if any time was spent on determining whether the methods infringed upon the rights of citizens." Id. at 5 (citation omitted). or spouses. 134 For those migrant laborers that fit into one of these subgroups, lawful immigration status may be available in exchange for assisting the government in a prosecution or in order to restore the victim to the status that she would have enjoyed had there not been abuse or unlawful activity. 135 While the T, U, and Violence Against Women Act (VAWA) visas offer significant protection to particular migrants, the vast majority of undocumented migrants do not fit within these narrow categories. Congress could create additional visa categories, or modify existing ones, to allow for a broader range of undocumented migrants who have been injured at work to qualify for lawful immigration status and be able to pursue health care. For example, a new visa category could be modeled on the existing T, U, and VAWA visas and allow for lawful immigration status in exchange for the worker's assistance in prosecuting the employer for violations of labor, employment, or safety codes. 135. See infra note 126. 136. Professor Rathod has argued that, in order for undocumented workers to be able to report workplace violations without fear of employer retaliation and reporting to ICE, the Occupational Safety and Health Administration [OSHA] should enter into a Memorandum of Understanding with the Department of Homeland Security. Such a Memorandum of Understanding would prohibit ICE from conducting a workplace raid or engaging in worksite enforcement actions in any worksite that is being investigated by OSHA for health and safety violations. Jayesh M. Rathod, Immigrant Labor and the Occupational Alternatively, Congress or DHS could specify which agencies must serve as certifying agencies for U visas 137 or the agencies that are already engaged in the U visa certification process could expand the scope of their jurisdiction in order to protect against a greater number of workplace violations. 138 For example, in 2007, seven years after Congress enacted the legislation to establish the U visa, 139 the DHS promulgated regulations that included the Department of Labor (DOL) and the Equal Employment Opportunity Commission (EEOC) as agencies that were empowered to certify a victim's helpfulness in investigating or prosecuting a violent crime, as required for a U visa. 140 Although the regulations clarified that the EEOC and the DOL were included within the ambit of federal and state agencies that could provide certifications for U visas, it was left to the agency itself to determine whether and how it would certify U visas. 141 2011 that the DOL announced it would commence certifying U visas, notwithstanding its ability to do so as of 2007. 142 While the DOL decision to begin assisting in the U visa process is significant, it has confined its own jurisdiction to certifications in criminal cases arising through its Wage and Hour Division. 143 Furthermore, the DOL has decided to limit the crimes that it will certify to involuntary servitude, peonage, trafficking, obstruction of justice, and witness tampering. 144 Although the DOL could certify a broader range of crimes, including those relating to occupational safety and health, it elected not to do so. If the DOL were to certify U visas in cases involving Occupational Safety and Health Administration (OSHA) crimes, undocumented workers that sustained serious injuries due to unsafe work environments would be able to pursue lawful immigration status in exchange for assisting in the prosecution of the employer. 145 Alternatively, Congress could amend its implementing legislation to list particular agencies that must assist in the certification of U visas. Finally, DHS could exercise its prosecutorial discretion to not deport a migrant laborer who is seriously injured and is in need of ongoing medical care. 146 Unfortunately, in the case of forced or coerced medical repatriations, lawful immigration status or a decision not to deport an injured migrant would not necessarily be sufficient to curb the unlawful practice. First, not all immigrants who have lawful immigration status qualify for Medicaid funding. Most notably, even lawful permanent residents are not entitled to Medicaid for the first five years after obtaining this status. 147 Second, because the deportations at issue here are being carried out extrajudicially by private actors, rather than by federal immigration authorities, there is no reason to trust that unscrupulous hospitals or private transport companies would not still "dump" injured immigrants back in their home countries, particularly if the costs of ongoing treatment did not qualify for governmental reimbursement. 148 Because lawful immigration status alone would not address the root causes that fuel medical repatriations, the government must enact a more humane health care system and take affirmative steps to ensure that private actors do not violate human rights. A human rights approach to addressing issues that are at the root of the exploitation of immigrant labor-including medical repatriation-would necessitate a broader examination of all of the interconnected factors that lead to migration and make migrants vulnerable to human trafficking or exploitation. 149 For example, if there were safer migration channels and jobs with good working conditions, people would migrate with fewer chances of exploitation, and they would be more likely to get decent and safe jobs and reduce the likelihood that their human rights would be violated. 150 A human rights-based approach to migration would also entail a reconceptualization of the inherent value and dignity of migrants and migrant laborers, regardless of immigration status. Medical repatriation is perhaps the most extreme example of a global perception that migrant workers are disposable. But examples abound of situations around the world in which migration and labor policies result in the denial of migrant laborers' most fundamental human rights. 151 For example, when conflict erupted in Libya during the "Arab Spring," the sub-Saharan migrant laborers who had been working in Libya before the conflict remained trapped in hiding, waiting for someone to rescue them. They camped out in substandard conditions, too fearful to move, because they faced routine persecution from both the forces who were aligned with former Libyan President Muammar Gaddafi and those fighting to over throw him. 152 Because Gaddafi had used African militia to suppress and brutalize his opponents, all sub-Saharan migrants were viewed by the rebels as potential pro-Gaddafi forces and were subjected to physical abuse, torture, and killings. 153 At the same time, the pro- 151. In the context of the European Union, Nathalie Peutz and Nicholas De Genova note that the lack of a comprehensive migration policy (leading to clandestine migration movements) combined with the EU's externalization of its borders (resulting in migrants being labeled as "illegal" before they even cross EU borders), has led to the current illegalized image of migration. According to Peutz and De Genova, the EU policy expects migrants to nevertheless circulate through its territories and thus dedicates its resources to the regulation of the "temporality-and thus the ultimate disposability-of migrant labor." Nathalie Peutz & Nicholas De Genova, Introduction to THE DEPORTATION REGIME: SOVEREIGNTY, SPACE, AND THE FREEDOM OF MOVEMENT, supra note 126, at 1, 12. The authors rely on the "excessive and utterly avertable fatalities that occur routinely as migrant bodies wash up on shores or perish in desert crossings" as proof that the sovereign power to regulate and restrict human movement is actually "the imposition of a power over life itself." Id. Gaddafi forces saw the sub-Saharan migrants as easy prey to beat and rob. Most troubling is that no country made any efforts to rescue these refugees, reinforcing the notion that migrant laborers are disposable or expendable and that there are no human rights obligations owed in return for their labor. The host country, while benefitting from all the migrant labor in peaceful times, devalues migrant labor in times of political or economic turmoil and leaves them in peril.
Other countries are routinely criticized for their systematic mistreatment of migrant laborers. For example, the Dominican Republic is notorious for its mistreatment of Haitian laborers:
"We do all the work, but we have no rights," said Victor Beltran, one of about 150 Haitian immigrants, most of them barefoot and dressed in rags, who had taken refuge in a rickety old barn. "We do all the work, but our children cannot go to school. We do all the work, but our women cannot go to the hospital." "We do all the work," he said, "but we have to stay hidden in the shadows." 154 But increasingly, other relatively "immigrant-friendly" countries, including the United States, are taking the same inhumane approach to migrants. Furthermore, the immigration regime in the United States is fraught with inconsistencies. For example, as noted above, there is a greater willingness to protect victims of human trafficking than to protect undocumented migrants that are catastrophically injured at work and in need of medical care. In many cases, the distinction between trafficking victims and desperate migrants in search of work is an artificial one. As illustrated by the recent exodus of migrants from Libya to Lampedusa Island off of Italy, migrants that are being pushed back by sea are often returned to their traffickers. 155 As pointed out by the U.N. Special Rapporteur on Migrants Rights after his visit to the United States in 2007, "the United States lacks a clear, consistent, long-term strategy to improve respect for the human rights of migrants." 156 The Special Rapporteur concluded that, "[a]lthough there are national laws prohibiting discrimination, there is no national legislative and policy framework implementing protection for the human rights of migrants against which the federal and local programmes and strategies can be evaluated to assess to what extent the authorities are respecting the human rights of migrants." 157 Because the United States has not implemented a comprehensive and coordinated national policy based on clear international obligations, it is not adhering "to its international obligations to make the human rights of the more than 37.5 million migrants living in the country a national priority." 158 As specified by the Special Rapporteur, there should be a federal agency that is charged solely with protecting the human rights of migrants. Such a national body would truly represent the voices and concerns of the migrant population and could address underlying causes of migration and the human rights concerns of migrants within the United States. 159 One way that the United States could promote this type of cohesive policy toward migrant workers is to ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (Migrant Worker Convention). 160 However, while the Migrant Worker Convention is considered to be one of the nine core U.N. Conventions, very few states have ratified it and those that have done so tend to be the migrant-sending, rather than migrant-receiving ones. 161 The primary objective of the Migrant Worker Convention is straightforward: to protect migrant workers and their families from 156. Promotion and Protection Report, supra note 47, at 2. 157. Id. 158. Id. at 3. Such a national policy should recognize that, with the exception of certain rights relating to political participation, migrants are entitled to enjoy nearly all the same human rights protections as citizens, including an emphasis on meeting the needs of the most vulnerable groups. Id.
159. Id. exploitation and violation of their human rights. 162 While there are a number of international human rights treaties and conventions that cover migrant workers in particular contexts, the Migrant Worker Convention is the only one that addresses migrant workers and their families as a particular group in need of protection. 163 The Migrant Worker Convention offers a multitiered set of rights depending on the circumstance of the migrant worker or family member. First, it sets forth a core set of fundamental human rights that are applicable to all migrant workers and members of their families, regardless of immigration status. 164 Next, it provides for a more robust set of rights that is only applicable to migrant workers and members of their families with lawful immigration status in the receiving nation. 165 Finally, it provides specific rights for particular groups of migrant workers, such as frontier workers, seasonal workers, project-tied workers, or self-employed workers. 166 In addition to the groupings of rights, the Migrant Worker Convention also provides broad antidiscrimination provisions and a section aimed at promoting "sound, equitable, humane and lawful conditions" related to international migration. 167 While ratification of the Migrant Worker Convention would provide a more holistic approach to analyzing the duties owed to migrant workers, the Convention prioritizes the state's right to control its borders over its duty to protect the human rights of undocumented migrants. 168 Unfortunately, then, in cases involving medical 162 . Migrant Worker Convention, Dec. 18, 1990, 2220 U.N.T.S. 93, pmbl. (affirming the vulnerability and lack of sufficient existing human rights protections for migrant workers and their families and asserting, "the need to bring about the international protection of the rights of all migrant workers and members of their families, reaffirming and establishing basic norms in a comprehensive convention which could be applied universally").
163. othing in the present part of the Convention shall be interpreted as implying the regularization of the situation of migrant workers or members of their families who are non-documented or in an irregular situation or any right to such regularization of their situation." See also Article 68 stating "[s]tate parties , including States of transit, shall collaborate with a view to preventing and eliminating illegal or clandestine movements and employment of migrant workers in an irregular situation." repatriation of undocumented migrants, the Migrant Worker Convention might not actually protect the injured worker. 169 In the instance of forced or coerced medical repatriations, the migrants at risk tend to be largely from Mexico and Central America. This suggests that a bilateral or regional approach might be worth exploring as efforts that focus on improving wages and working conditions in the home country will likely reduce migration. 170 For years, economists have maintained that the best long-term strategy for reducing migration is the improvement of economic opportunities in the sending countries. 171 Similarly, a bilateral or regional approach that focuses on improving health care in Mexico and Central America would help to alleviate the need for injured migrants to receive services in the United States.
Unfortunately, bilateral solutions to migration have been unusual for a number of reasons. First, immigration regulation is seen as a domestic matter and a foundational principle of international law is deference to state sovereignty over domestic matters. Second, migrantreceiving and migrant-sending countries often have inconsistent interests when migration is at issue. Third, migration flow between contiguous territories tends to be one-way so migration negotiations are not carried out on a level playing field. Fourth, domestic migration policy tends to be quite complex. 172 
CONCLUSION
Approaching migration from a human rights framework is essential to establishing a set of reliable and consistent principles with which to address issues affecting migrant laborers, including medical repatriation. Looking to human rights laws and norms provides a way to hold the state accountable for inhumane practices such as medical repatriation and for analyzing the reciprocal duties that are owed to migrant laborers.
